The Town of Newborn

Council Meeting

Minutes

August 1, 2011

Present: Mayor Sheridan, MPT Krieger, CP Ellwanger, CP Downs, CP Fincher, Clerk Elisa Rowe, Attorney Lee Abney (for Joe Reitman)

Approximately 8 citizens were present

I.
CALL TO ORDER: The meeting was called to order by 7PM

II.
INVOCATION: CP Fincher

III. 
PLEDGE OF ALLIGIANCE: Lead by Mayor Sheridan 

IV.
APPROVAL OF MINUTES: 


Council meeting July 11, 2011: CP Ellwanger made a motion to approve the 
minutes as written for July 11, 2011.


Motion: CP Ellwanger  
Second: CP Downs     
Approved: 5-0-0


Work session July 18, 2011: CP Ellwanger made a motion to approve the 
minutes as written for the work session of July 18, 2011.


Motion: CP Ellwanger
Second: CP Fincher

Approved: 5-0-0

V.
OLD BUSINESS:


A. Deputy McCoy: Deputy McCoy was absent / No report


1. Report: Shooting of dog: Mayor Sheridan stated that he is sorry the deputy is not here, because they have the report, but in our consideration this is a neighborhood squabble and it is not the Town’s place to get into it. It should be taken care of between the two neighbors and if they have to sue each other than they have to sue each other, but he does not think that the Town should sit here and try to and solve that problem. CP Ellwanger stated that she would like to speak on the issue because even though she lives several blocks away from where the incident took place, it still frightens her. CP Ellwanger added that what happen is one of Rebecca Hynum’s dogs went over into J.W. Cummings property, and she heard a gun shot. The dog comes back onto Rebecca’s property bleeding; she takes the dog to the vet, the vet told her it was not shotgun because there was no birdshot, it was a clean in and out wound which most possibly, according to the vet, was a .22. If it had been a .38, it would have done a lot more damage. No vital organs were hit, but she did have a sick dog that had to be treated by the vet. 
CP Ellwanger went on to say that what concerns her is someone living in this little tiny community, instead of calling and asking for the owner to get their dog out of their yard, or taking a hose and squirting the dog, or yelling at the dog, takes a .22 and shoots the dog. CP Ellwanger stated she is concerned about that, very concerned. That shows, number one that it is against our ordinance, and number two it shows a lack of control for someone that angry or that mad to do that. Mayor Sheridan stated that it has been turned over to the Sheriff and the situation is a very mixed situation because the next door neighbor swears and has evidence that he was out of town at the time it happen, so he did not do it. It gets into a he said, she said  and based upon that, the Town is not going to get into a neighborhood squabble. Mrs. Hynum stated that she thought it was a law of the Newborn ordinance that a .22 is not suppose to be shot. Mrs. Hynum added that while she did not see him, she very definitely heard him shoot. Mayor Sheridan stated to Mrs. Hynum if she went into court and stated that she did not see him, they would throw it out of court. Mrs. Hynum stated that the problem still exist. Mayor Sheridan stated that is correct and the Sheriff is looking into it. CP Fincher stated that he agreed with the Mayor, it is not a battle for the Town Council; it is a matter for the Deputy Sheriff. CP Downs asked about the leash law. Mrs. Hynum stated that her dog should not have been over there. CP Downs stated then you have every right to shoot a dog if it is in your yard. Mrs. Hynum stated not according to the ordinance, and are not suppose to be using a .22 rifle, period. Mayor Sheridan stated that it is being handled by the Deputy Sheriff, but the fact that it was not 
seen and nobody knows who did it, it is hard to pin anyone down. Mayor 
Sheridan added that he thinks the word should be out that we do not condone this kind of action because we have an ordinance to cover it. MPT Krieger stated that he assures Mrs. Hynum that the Mayor called the pound, the deputies; he put action into these people, or tried to. 


B. Millage Rate: Adopt millage rate of 1.935: 5 year history has been 
advertised in 
newspaper pursuant to the requirements of O.C.G.A. Section 
48-5-32 two weeks prior to adoption: Mayor Sheridan asked Clerk Elisa Rowe 
to explain. Clerk Elisa Rowe stated that the Mayor and Council have voted to 
keep the millage rate at 1.935 rather than go to the rollback rate of 2.133. The 
millage rate of 1.935 would bring in an estimated amount of $18,656.00. The 
millage rate of 1.935 was advertised in the newspaper as required by law two 
weeks prior to the adoption tonight. Mayor Sheridan asked Attorney Lee Abney if 
he had any questions or comments. Mr. Abney stated that it is well within what is 
allowed by law and it is within the range it is allowed to move. CP Ellwanger 
made a motion to adopt the millage rate of 1.935

Motion: CP Ellwanger
Second: CP Fincher

Approved: 5-0-0
VI.
NEW BUSINESS:


A.  Period for qualifying for Post #1 and Post #2 is August 29th beginning at 
8:30AM and ending September 2 at 4:30PM / qualifying fee is $25.00: 


Mayor Sheridan stated that the period for qualifying for Post 1 and Post 2 is 
August 29th beginning at 8:30 AM, and ending on September 2nd at 4:30 PM. 
The qualifying fee is $25.00. Mayor Sheridan added that this is being 
announced tonight so it will be in the minutes and everybody is advised as to what 
is required. CP Fincher stated that maybe it should be advertised in the paper also. 
Clerk Elisa Rowe stated that it will be, it is a requirement that it is advertised at 
least two weeks prior to the qualifying period. 

B.  DOT: Mayor Sheridan stated that in front of Gene Downs home the wall is 
broken down and there has been a discussion as to who is liable for that. Mayor 
Sheridan added that he has had discussions with the DOT and explained to them 
our position that the road was graded when it was built, and the (2) two walls (one 
on Bess’s side, and one on Down’s side) were put there to retain the embankment 
where they graded it. Mayor Sheridan stated that according to the DOT they will 
have to send a survey crew out here to prove that it is on the State right of way or 
not. We are waiting on the State survey crew to come in and do their job and they 
will let us know. MPT Krieger asked about DOT and Dollar General. Mayor 
Sheridan stated that we have not heard anymore; that Dollar General is waiting on 
input from DOT as to whether they will be required to have an off ramp or not. 

C. Invoice #850.6197 for Lambert, Reitman & Abney in the amount of 
$235.63: CP Downs made a motion to approve the invoice, in the amount of 
$235.63, for Lambert, Reitman & Abney. 

Motion: CP Downs 

Second: CP Ellwanger
Approved: 5-0-0

D. Tanks for Tree irrigation: Mayor Sheridan stated that Beryl Budd with the 
Forestry Department was able to obtain (2) two tanks for us that sit on the truck 
and we can use it to water some of the young and small trees we have planted 
around town. We have lost a couple of trees because of the heat, but these tanks 
will make it easier to handle it and water them. We want to thank Beryl and the 
Forestry Department for getting those for us. 

E. Security light at Maintenance Building: Mayor Sheridan stated that we need 
a security light for the building plus the school buses that will park down there. 
We have a proposal from Georgia Power that state they will remove the 1-150 
watt high pressure sodium direct flood and install 1-35ft wooden pole. 

GA Power will install (2) 400 watt high pressure sodium direct floods.

The Town must pay a one time pole charge in the amount of: $357.87

and our monthly lease for the (2) floods will be: $63.22. $16.31 will be removed 
from our billing and the monthly fee for this system 
includes their Guarantee 
Maintenance Policy.  GA Power will repair broken lights within three to five days 
after it is reported and energy is included in the lease price. Mayor 
Sheridan added that 
we need to advise them to go ahead or not go ahead. Mayor Sheridan asked if 
there were any comments or discussion. MPT Krieger stated that Newton County 
will be parking more buses at the Maintenance Shop. CP Ellwanger asked if the 
County would help since they are County buses. Mayor Sheridan stated that 
we can ask the County about that but he does think that we do need a security 
light there. MPT Krieger stated that he believes it is a good idea also. Mayor 
Sheridan asked if the council would like to move ahead with it, and he can talk to 
the School Board about helping with the bill. CP Downs made a motion to 
approve so they can go ahead and get started. 

Motion: CP Downs

Second: CP Fincher

Approved: 5-0-0
F. Building Code / Permits: Mayor Sheridan stated that a permit was issued to Rebecca Hynum to replace a building at her residence that was there before the storm. The building that is being built there is not an exact duplicate of the one that was destroyed although the request for permit says it will be the same. This is a two story building, which looks like a big house, and we are a little curious as to why it does not match the request for permit.  Rebecca Hynum stated that the inspector from Newton County came out and looked at it and Rebecca added that she gave the Town a picture of what they were planning on doing and she also gave one to the County and they have done what they were permitted to do. Mrs. Hynum added that the building is built on the exact slab with the exact dimensions and the only difference is that it is a little bit taller on the roof. Mayor Sheridan read the permit request application that states: “We are building back our pre-existing structure with no changes other than the addition of more doors and windows. Instead of garage doors, we plan on putting one large sliding door or French door to conserve on money since we use this building as a shop / storage area rather than a garage”. Mayor Sheridan asked Mrs. Hynum if the previous garage was one story. Mrs. Hynum stated that it had a little loft up in the top. Mayor Sheridan stated that he knew that, but it was not like a second floor like the current building has. Mrs. Hynum replied no. Mayor Sheridan stated that it is not the same type of building and Mrs. Hynum’s application states that it will be the same building. Mrs. Hynum stated that the second floor is under the roof so it wouldn’t matter one way or the other. Mayor Sheridan added that the application also reads; “No changes, building back to pre-existing building”. Mayor Sheridan stated that it is not the same building as it was before so we are in a situation here where we have a little problem. Mrs. Hynum stated it is the same square footage except it has a second floor storage area and that is it; it is on the same slab. Mrs. Hynum stated that she provided a picture of what they were going to do. Dr. Bean stated that yes, she did provide a picture that has two (2) dormers on it, and what you built has (3) three. Mrs. Hynum stated that she did not think three (3) would matter over (2) two. Dr. Bean stated that the building looks as if it will be a living space. Mrs. Hynum stated that she thought the point was to try to make it attractive, and she put the tall roof so it would match her house. Dr. Bean asked if there was something wrong with the way the building look before as you stated you were building back the existing structure with no changes; on the application it reads “if this is to be NEW Construction” and you put N/A by NEW. Dr, Bean went on to say that the way the building looks there is a pretty good size change down there. Mrs. Hynum asked if it was unattractive. Dr. Bean stated it is not a matter of attraction, it is a matter of what you are permitted, and you did not permit to have a second story, nor was she permitted to have three dormers. Mrs. Hynum stated that she did, she went down to Newton County. Dr. Bean stated that Newton County did not approve her to have a second story. Mrs. Hynum stated that they did and that Dr. Bean needed to talk to them Dr. Bean stated that he has already been to the County. Mrs. Hynum stated that she has the receipt that she paid an additional $86.00 for it (**note** according to a copy of the receipt from Newton County payment of $86.40 was made for Residential accessory – unheated square feet (2)) Dr. Bean asked Mrs. Hynum why she did not put it on her application with Newborn. Mrs. Hynum stated that it was an afterthought and she did not think it would be a big deal. Dr. Bean stated that an afterthought should have been cleared just like the original plan if you are going to change the plan because you said there would be no changes. Mrs. Hynum stated that she does not understand because the building is still going to be used for the same function and she also does not understand why Dr. Bean has to tell her what she needs to build on her property. Dr. Bean stated because of the way the Town code is written, Mrs. Hynum must permit what she is going to build. Mrs. Hynum asked what the problem is with the building. Dr. Bean stated it is because she did not do exactly what she applied for on her application. Mrs. Hynum stated that she followed through with Newton County and she assumed that they followed through with Dr. Bean. Dr. Bean stated that they did, but they approved what you (Mrs. Hynum) had on your application at the time. Mrs. Hynum stated that she went back. Dr. Bean stated that she did not have three dormers on her drawing submitted. Mrs. Hynum asked if Dr. Bean is complaining about a dormer. Dr. Bean stated that he is not complaining about anything except the fact that you did not do what you applied for. CP Ellwanger asked what does Mrs. Hynum need to do because we cannot adjourn the meeting and leave her hanging as to what she needs to do. Mrs. Hynum stated that the picture she submitted to Newton County has (3) three dormers. Dr. Bean stated that he has a copy of what the County has and it only has (2) two. Mrs. Hynum stated that she is almost positive it had (3) three. Mayor Sheridan stated that the picture that he has only has (2) two. CP Fincher asked if Mrs. Hynum needs to go back to Newton County to re-apply. Mayor Sheridan stated that you have to apply in Newborn, and then get approval to go to the County. Mayor Sheridan showed a copy of the picture that was submitted with Mrs. Hynum’s application and it only shows (2) two dormers. Mrs. Hynum stated that she went to Newton County to talk about a second floor, and the second picture had (3) three dormers. Dr. Bean stated that Newton County has no record of that. Mrs. Hynum stated that an employee at Newton County does have it. Mayor Sheridan stated that he has been told that some of her family is going to live in the building. Mrs. Hynum stated that she had planned on that originally and she was told by Newton County that the only way she could do that was to get a variance from Newborn. Mayor Sheridan stated that is correct. Mrs. Hynum stated if that was the case, she would come and apply for that, but nothing has been done at this point because we were told it went over, because of the second floor, a few square feet as far as the amount you can have on a mother-in-law suite. Mayor Sheridan asked Attorney Lee Abney his legal opinion. Mr. Abney stated that if they are in mid-construction a stop work order and hold a hearing to determine the nature as to whether the actual plans could be approved or whether you would have to vary. Mrs. Hynum stated they are almost finished with the building. Mr. Abney added that obviously what is being constructed is different than what was permitted to be constructed. Mr. Abney went on to state that an amended application and bring it before the council but a stop work order would have to be done in the interim. CP Ellwanger asked if this would have to be done all because of one window. Mayor Sheridan stated no, it is because of the second floor being added; it is a different structure Mrs. Hynum stated that she was approved by Newton County for the second floor and paid an extra $86.00 for it (**note** according to a copy of the receipt from Newton County payment of $86.40 was made for Residential accessory – unheated square feet (2)), and they did not say anything about coming back to Newborn and talking to Newborn Planning and Zoning. CP Downs asked Dr. Bean if Mrs. Hynum stated on her application that she was going to build a second floor. Dr. Bean stated no. Mrs. Hynum stated that she did not plan on a second floor at the time. CP Downs stated to Mrs. Hynum that she cannot go to the County until she comes here; she needs to come here and show what you plan to do and that needs to be approved or not approved. If it is approved, you can go to the County. Mrs. Hynum stated that she was not trying to do anything wrong. CP Downs stated that he understands that, but she has to go by the rules that the town goes by. MPT Krieger stated that the County did not do their job. CP Fincher stated that someone at the County probably told Mrs. Hynum it was okay, but didn’t tell her to come back to Newborn. Mayor Sheridan stated that the problem as he sees it, the application came in for a permit; it said it was going to be the same type of building on the same site and what is built there is not the same type of building. It is on the same site but it is not the same type of building; it is an entirely different structure and that is not what was requested in the application because if it had of been, it might not have been approved. Dr. Bean stated that when Newton County saw the application that stated NO CHANGES, going back to pre-existing building, they may have just accepted her sketch as being somewhat representative of what she was going to do but Dr. Bean stated what he understood was that it was going to be a one-story building and there would not be an upstairs or additional square footage added to the building. Dr. Bean added that in the first paragraph of the application it states; “there will be no changes, building back to pre-existing building”. Dr. Bean stated that to him that means the building is going to look like the building that was there before. Mayor Sheridan stated that it should be very definitely be stated here that the building is not to be a residence. Mayor Sheridan added that the building is up, we are not going to tear it down, so he thinks we should approve as it is, but it will not be used as a residence and if it is then we may have to tear it down. Attorney Lee Abney stated that the amended plans can be approved if the Mayor and Council want to do that, but in the event that it is used for a purpose that it wasn’t zoned for, she could be cited for that, but he believes once the plan is approved tonight, he does not think we can tear it down after the fact. Mrs. Hynum stated that when she decided to put the second floor in, we were not aware that we couldn’t use it for a mother-in-law suite, and the woman at Newton County who has helped her with all of this told her that perhaps Newborn would do a variance. Mrs. Hynum added that she was not trying to get around not paying any taxes, not paying any permit money, etc. but that was something she hadn’t gotten to yet and she was going to ask if she could have a variance because her children are living with her now and they needed extra space. Mayor Sheridan stated that Mrs. Hynum just stated what they have been concerned about; you get a variance before you change it, you don’t get the variance after you change it. Mrs. Hynum stated that she was not trying to do anything illegal; she did go down to the County and ask them if she could have the second floor. Mrs. Hynum added that is when she learned that they couldn’t put it into a mother-in-law suite. Attorney Lee Abney stated that if Mrs. Hynum would like to apply for a variance at that time, then she needs to apply for a variance, whether it be two months from now or two years from now. Mayor Sheridan stated that in the meantime it is not to be used as a residence. Attorney Lee Abney stated that it can only be used for what it is zoned for. Mrs. Hynum asked if there would be a possibility that she would be able to get a variance. Mayor Sheridan stated that it is a possibility; it always is with a variance. Mrs. Hynum stated that she is not trying to do anything illegal; when we found out we couldn’t do anything, we weren’t planning on finishing it on the inside or anything like that, but in all fairness, in all truthfulness, she thought everyone would be pleased that it looked nice on the outside. Mayor Sheridan stated that Mrs. Hynum didn’t check the code; she came in and gave us something different that does not fit in with what she requested. Mrs. Hynum stated that she did go down to the County and gave them another picture. CP Fincher stated that he thinks there was no malice intended, we just need to move forward and what kind of motion do we need to make. Dr. Bean stated that in his opinion Mrs. Hynum is at the point now where she is stating that she is not going to use it for a residence unless she can get a variance and he believes the easiest thing to do would be to go ahead and approve it with stipulations added to the approval and if in the future Mrs. Hynum would like to come in and apply for a variance then she can fill out a variance application. Mayor Sheridan asked if anyone had any problems with that. No one did. Mayor Sheridan asked for a motion. CP Ellwanger made a motion that we approve the application as amended, but it is not to be used as a residence, without a variance being applied for. 
Motion: CP Ellwanger
Second: CP Downs

Approved: 5-0-0

Dr. Bean stated that we have the matter of the online gun sales to discuss. Mayor Sheridan stated to Dr. Bean to proceed. Dr. Bean stated that Greg Bruce applied for a home occupation approval for an online gun sales store that would not involve traffic for gun sales whatsoever to his home; it will all be done by mail or FedEx. Mayor Sheridan stated that there again we have the same problem; Mr. Bruce states there will be no vehicles coming in and out of there because it is going to be online, but he put in his application that he wants to do gun repair and if there is gun repair someone has to carry that gun to him and then pick it up. Dr. Bean stated that the guns would be shipped in by FedEx. Mayor Sheridan stated that you would then have FedEx coming up there. Dr. Bean stated that he has researched this quite a bit, and even had the attorney look into it also. Dr. Bean added that GA Law § 16-11-173 Legislative intent and declaration; authority to bring suit against firearm dealers, etc.; county and municipal corporation firearm regulation; Paragraph 1 (b) states no county or municipal corporation, by zoning or by ordinance, resolution, or other enactment, shall regulate in any manner gun shows; the possession, ownership, transport, carrying, transfer, sale, purchase, licensing, or registration of firearms or components of firearms; firearms dealers; or dealers in firearms components. Mayor Sheridan stated to Attorney Lee Abney that we are talking about a business permit in a home, forget the guns, it is a business permit in a home; and asked Mr. Abney if that is allowed under our ordinance, he did not think so. Mr. Abney stated that whether he has a business permit or not, the sale of guns is strictly regulated by a State entity and they state in the Georgia code that it is going to be regulated solely by the entity; that is going to be the only entity that regulates that. Mr. Abney added that §16-11-173 really ties our hands because the only thing that we can do is go to the licensing  agency and report this individual and make sure they are licensed properly to do what they are doing. Dr. Bean stated that the letter that he got back from Mr. Abney’s office today (from Attorney Joe Reitman) stated that “there is no mention of gun-smithing and the closet thing to that is firearm dealers or dealers in firearm components. However, gunsmithing is part and parcel of the operation of dealers. Thus it appears the town cannot regulate this. I would get a second opinion from someone at the BATF or at least the state department of revenue or whatever other state office regulates this.” Dr. Bean stated that he would call and talk to those people in the morning. Mayor Sheridan stated that he thinks we need to do a little more research before we can vote one way or the other. Dr. Bean agreed and stated that most of all we need to be absolutely correct in what we are doing legally in consideration of BATF and everyone else before we do anything. 

Mayor Sheridan stated for Dr. Bean to check into it more and to let him know what he finds out. 
VII.
PUBLIC COMMENTS: There were no public comments. 
VIII.
ADJOURNMENT:  The meeting was adjourned at 7:40PM

Motion:  CP Downs

Second: MPT Krieger
Approved: 5-0-0
