The Town of Newborn


Council Meeting


November 7, 2011


Minutes





Present: Mayor Roger Sheridan, MPT Tom Krieger, CP Downs, CP Ellwanger, Clerk Elisa Rowe, Attorney Joe Reitman (CP Dennis Fincher was absent).


Guest: Scott Sirotkin & Branin Burdette: Newton County Dept. of Development Services


Beryl Budd: GA Forestry


Approximately 11 citizens were present





I.	CALL TO ORDER: The meeting was called to order at 7PM


	


II.	INVOCATION: CP Downs





III. 	PLEDGE OF ALLIGIANCE:  Lead by Mayor Sheridan


	


IV.	APPROVAL OF MINUTES: 


	Council meeting: October 3rd: CP Ellwanger made a motion to approve the minutes 	of October 3rd, 2011.


	Motion: CP Ellwanger	Second: MPT Krieger	Approved: 4-0-0


	Work Session: October 17th: CP Ellwanger made a motion to approve the minutes 	of the work session of October 17th, 2011.


	Motion: CP Ellwanger	Second: MPT Krieger	Approved: 4-0-0


			


V.	OLD BUSINESS:


	


	A.  Neighborhood Watch: Deputy McCoy was absent / No update.





	B.  Approval for contract and planting trees: Mayor Sheridan recognized Beryl Budd 	with GA Forestry. Mr. Budd gave an update on the GA Relief Grant. He stated that he 	has an invoice for 34 trees from Jack's Creek, and he is getting an invoice for 14 trees 	from Moon's Tree Farm, for a total of 48 trees. Mr. Budd added that he is planning to 	contract plant 34 trees from Jack's Creek at a price of $40.00 per tree, which comes to a 	total of $1360.00. Mr. Budd stated that he is still working on a plan for the other 14 trees 	and getting them in the ground, but he believes we can get them in the ground with 	volunteer help. Mr. Budd stated that as soon as he can get the invoices he can submit 	them and get reimbursed from GA Urban Parts Council for $4837.00. CP Ellwanger 	made a motion to approve the contract for the planting of the 34 trees at $40.00 a tree for 	a total cost of $1360.00.


	Motion: CP Ellwanger	Second: MPT Krieger	Approved: 4-0-0			


	C.  Mayor & Council to discuss and vote on variance to allow a guest house larger 	than 800 square feet in size at Rebecca Hynum’s property located at 168 N. 	Johnson Street: Attorney Joe Reitman stated in regards to the variance, since it is a land 	use matter, there will be an opportunity for public hearing; 10 minutes for those in 	favor, and 10 minutes for those opposed. CP Ellwanger stated that she would like to 	speak about the document that was given to the council, drafted by Newton County 	Department of Development Services. CP Ellwanger stated that she has found several 	items in it that are rather misleading. CP Ellwanger went on to say that in the document, 	the structure that Rebecca Hynum is putting up, has been called a guest house, a 	residential guest house, and also called an accessory residential structure. CP Ellwnager 	stated that she does not know if the County is totally and completely confused because 	those are two different things. CP Ellwanger added that on page 1 it reads, "the vast 	majority of the surrounding residential structures were constructed within the 30 years 	immediately preceding World War II". CP Ellwanger stated that would be the late 1930's, 	and there are eleven (11) homes right there in that vicinity, four (4) of those were built in 	the early 1900's or late 1800's, One of them is Rebecca Hynum's home. The other seven 	(7) were built in the  1950's, 60's or later. CP Ellwanger went on to say that it also states 	in the document that the area surrounding the site is characterized by historic homes, 	some commercial activity, without mentioning all of the commercial buildings (that 	would be at the Cummings property). CP Ellwanger stated that she is totally and 	completely perplexed about the entire document (staff study) that came out from the 	Newton County Department of Development Services and she would like to address this 	to the County. CP Ellwanger asked if the County produces a document like this every 	time a town council is voting on a variance for a non-commercial property, is this 	standard? Mr. Scott Sirotkin replied that yes, it is. CP Ellwanger wanted to know why the 	most important things were not attached, which would be the permits that Mrs. Hynum 	has already received from the County and paid for, close to $700.00. Attorney Reitman 	stated that the most important thing would be the seven criteria for a variance under our 	Zoning ordinance, that is what they are asked to address. Attorney Reitman added that 	this is a pretty standardized report, and he realizes that this is not what you are used to 	seeing internally that might be generated by the Newton County Planning & Zoning 	Commission Chairman, but as far as County effort, they take it very seriously and do an 	in depth report. CP Ellwanger asked Ted Sheldon (P&Z committee member) if the 	Zoning commission had held a meeting or any meetings concerning Mrs. Hynum's 	property. Mr. Sheldon stated that Dr. Bean has met with Mrs. Hynum and with Scott 	Sirotkin. CP Ellwanger asked if the P&Z committee had any meetings about it because 	she had talked 	to two other members of the planning committee and they didn't know 	what she was talking about. Mr. Sheldon stated that it is not their job to know, it is the 	Chairman of Zoning who handles the zoning applications and passes them to Newton 	County who is our planning administrator and they are then involved when it comes to a 	public hearing. 


	Attorney Joe Reitman asked to please refresh his memory on whether there is a public 	hearing before the planning commission in a variance, or do we just do that on a map 	amendment or text amendment, and he apologizes but it has been awhile since he re-	drafted that. Mr. Sheldon stated that the responsibility of variances has been pulled 	completely away from zoning. Mr. Sheldon added that the P&Z Chairman (Dr. Bean) he 	is the one that takes any kind of applications that come to the Town, and routes them to 	the appropriate department, whether it can be handled internally (as in a sign permit) but 	if not it is coordinated with Scott's (Sirotkin's) office, who is our Planning Administrator. 


	CP Ellwanger asked Attorney Joe Reitman if a vote tonight to grant the variance, will this 	mean that Mrs. Hynum can proceed and complete the structure after obtaining and further 	required inspections and permits, is this going to do it. Attorney Reitman stated assuming 	we have met all the predicate steps, and it is properly before this body, then the answer 	would be yes. Attorney Reitman wanted the Mayor and Council to be aware that if you 	allow a structure of this size for this property, someone else may make the same request, 	and as long as you are comfortable with that, that is not his decision to make, but he does 	feel like he needs to point out the issue. CP Downs stated that all of that was discussed at 	the last meeting and tonight we are just going to vote on the variance. Attorney Joe 	Reitman stated that as soon as the public hearing is held, the Mayor and Council can vote. 


	Rebecca Hynum: Mrs. Hynum stated that she has built a building that started out as 	an accessory and was permitted as an accessory building and we finished that, and she 	submitted a variance request so that we can complete the building to include habitation 	by her children; right now it is just an empty shell of a building. Mrs. Hynum added that 	in the report done by the County, she thinks they have gotten confused in the respect that 	she has not built anything other than the  accessory building requirement. They have not 	put in a kitchen, nor a bathroom, a bedroom or anything else, and we are totally 	compliant at this point which she thinks it was mentioned that they are not. Mrs. Hynum 	stated that what she is asking is to  have a variance for additional square footage which 	the building required because we put a building up there to replace the old 	building so 	we, out of necessity, we used the old slab, and apparently, without her knowledge 	came 	over the 800 square footage for a guest house. Mrs. Hynum added that she does not 	feel this is totally just a guest house, but she believes the County put it there because 	they don't really have any way to classify her and that is a question that she has for them.


	Mayor Sheridan: Mayor Sheridan stated that there is one point that Mrs. Hynum is not 	facing that when her first permit came in she said it would be exactly as the other 	building and on the same foundation. Mrs. Hynum agreed. Mayor Sheridan added that it 	is not like the other building, it is two (2) stories tall and it has bedrooms in it. Mrs. 	Hynum stated it does not have any bedrooms in it, not yet. Mayor Sheridan stated that is 	her plan. Mrs. Hynum stated that yes that do want to put bedrooms in it. Mayor Sheridan 	stated that was not stated in the original permit, and we are a little upset because that was 	not a truthful statement. Mrs. Hynum stated she will go back to the very beginning to 	when she first applied with the first application. They put the building up and got to the 	threshold of the second floor and it was her understanding because of the way the 	application for Newborn was written, she had been directed to Newton County and 	requested if she could put the second floor in. The County gave her permission, and gave 	her a permit and she paid for the additional square footage, and she in no way tried to 	hide anything or do anything underhanded. 


	Ted Sheldon: Mr. Sheldon stated that he wanted to give everyone some facts. Zoning 	law 605-030, variances are not the result of acts of the applicant. There is a lot of 	considerations you are going to have to take into account, is Mrs. Hynum going to have 	one septic system for two houses on one lot. Mrs. Hynum replied no sir. Mr. Sheldon 	asked is she going to have lots that are big enough to handle two septic systems. MPT 	Krieger stated that is where the County gets involved and if they don't see that she can, 	then they will not give a permit for it. Mr. Sheldon asked if the Mayor and Council really 	want to set a precedence forever. You don't go back and undo precedence. The next 	person that comes through here says they want to do an 880 square foot because that just 	happens to fit, and you approved 1700 foot on the last one, if you say no, you get a 	lawsuit. Mr. Sheldon went on to state that our zoning was set here to protect  the citizens, 	businesses and the Town so what we are looking at is a situation where we have a set of 	rules that were put down in writing and were voted for, and as members of the Town 	council, you have sworn allegiance to follow our codes and the laws of the Town of 	Newborn. What we have here is a couple of really hard decisions to make, one we are 	going completely against the code and second is that something you really want to do to 	set up a precedent that might come back, not in this administration, but the next council 	or two councils down. Mr. Sheldon states that he understands there has been a lot of 	money put into Mrs. Hynum's building, but you have to realize that these codes were 	written, they were gone over, and approved. We are not in a situation here to do what we 	want to, we have a set of codes and paperwork that was approved by the elected officials 	of this Town and because of that he really does not like the situation that the Mayor and 	Council are going to have to be put in whether to go against the variance or set a 	precedent. Attorney Joe Reitman stated that those issues were discussed at the last 	meeting and basically gave three options. One is a variance, two is an amendment to the 	code in essence saying that guest houses could be x number of square feet, Mrs. Hynums 	is going to be 1700 (or whatever it is going to be) and option number three is a lot split if 	feasible, but there may have been frontage issues. The consensus by the Mayor and 	Council was to go the route of the variance and Attorney Reitman stated that he thinks 	everyone is going into this eyes wide open; you all understand it is a precedence issue 	and if vote, you make that conscious decision. Attorney Reitman stated to Ted (Sheldon) 	that he raised the correct factual issues for their consideration. Joe went on to say that we 	will just have to see if there are other applications that are similar or not. Ted (Sheldon) 	asked if there was another way other to direct this than go through a  variance because 	our variance code states this cannot be a result or acts of the applicant; it is 	straightforward. Attorney Reitman stated that the other option, the easiest option, is do an 	amendment to the text upping the minimum square footage a guest house can be; that is 	the real simple, clean solution. If you are going to vote on this variance anyway, someone 	is going to come in the future and say that they want a 1700 square foot too and you are 	going to be in the position where you will have to say, "well we did it for the Hynum's, so 	I guess we will have to do it for you". Ted (Sheldon) stated then you have lost control. 


	CP Ellwanger stated that she thinks we should ask some of the members of the 	community how they feel about it; we are not Covington, we are not Dunwoody, this is 	Newborn. 


	Ruth Sams: Ruth stated that she thinks the Hynum's need to get on with their lives; they 	have put a lot of money into the building. Ruth added that she thinks the Town, Mayor & 		Council, need to get on with business and not be held hostage by this situation and she 	thinks that is exactly what it is. Ruth stated that Mrs. Hynum has done everything 	possible, what more can she do to resolve this situation. She has spent a lot of money and 	a lot of time. Ruth went on to state that she went over to the Hynum's residence yesterday 	and looked at the structure, and it is beautiful. Ruth stated that she thinks you need to 	think about the entire situation for Rebecca (Hynum) and the town, and everybody in the 	town because this is not a good situation for Newborn. CP Downs stated that all of this 	was covered at the last meeting and if the tornado had not come through Newborn, none 	of this would have come up. CP Downs added that he is for going ahead and granting the 	variance because he is tired of fooling with it. Ruth stated that she hasn't been to a 	meeting in a few months and the same thing was on the agenda as tonight, this should not 	be carried on month after month after month. Mayor Sheridan stated that he had to 	disagree on that. It is not the same thing at each meeting. There are steps that have to be 	taken by the zoning laws that we have in the Town; we have to go from here to here to 	here. We have to advertise, there are steps before we can do anything so it takes a couple 	of months to get to that point and that is where we are tonight; we have gotten to that 	point. Attorney Joe Reitman stated that the Mayor is correct about the sequence and the 	other benefit of having to discuss this 2-3 times is the citizens, that way if you miss a 	couple of meetings you still get to have your input. 


	Mayor Sheridan asked if anyone else wanted to speak for or against. 


	Susan Oliveto: Mrs. Oliveto stated that she and her husband would like to speak in favor 	of Mrs. Hynum, their neighbor, they do not have any problem with the structure. Mayor 	Sheridan asked if their home is across the street from Mrs. Hynum. Mrs. Oliveto stated 	that it is. Mrs. Oliveto stated that it is visible from their property with the trees and 	foliage, and will be more visible without the leaves, but they do not have a problem with 	the structure; the way it looks. Mrs. Oliveto stated that they do not have any problem with 	additional people living in it. Mrs. Oliveto closed by saying that she and her husband do 	not oppose the building. 


	There were no more comments. 


	Attorney Joe Reitman stated that at this point the public hearing is closed and now a 	motion can be made. 


	CP Ellwanger made a motion to approve the variance for the Hynum property. Attorney 	Reitman stated that in so doing will you note, as CP Down just stated, that there was an 	act of God (i.e. the tornado) that precipitated this whole thing. Attorney Reitman added 	that he wants to make sure that least we meet one or several of the requisite standards in 	that the tornado was an act of God, and beyond the control of Mrs. Hynum. Attorney 	Reitman went on to state that he at least wants to have a defensible clear record on this. 


	Motion: CP Ellwanger		Second: CP Downs		Approved: 4-0-0


	Attorney Reitman wanted to state that on behalf of Newton County and Mr. Sirotkin and 	his associate, he did want to point out and not withstanding CP Ellwanger. He knows she 	has reservations about their report, but he did read it and it was a detailed report and 	through, and it was obvious that they put a lot of effort into it and they did focus on the 	set of legal standards. Attorney Reitman added that he felt, in all fairness, he wanted to 	commend Mr. Sirotkin and Mr. Burdette for doing that; we appreciate it. 


	Scott Sirotkin: Mr. Sirotkin stated that they followed the approvals that the Town of 	Newborn gave to them. He will not get into all the things, but it is disappointing to him 	that statements were made; trying to say the County made mistakes. They did what the 	Town of Newborn told them to do, through Dr. Bean's approval. They followed those 	processes that were supposed to be followed.  CP Ellwanger asked if it would be easier, 	in the future, when the Town has an application, we just simply look at it and make sure 	that the zoning is correct and then we wash our hands of it and it goes to you and we stay 	out of it. Attorney Joe Reitman stated that the Town ultimately has to make the decision.


	CP Downs stated that this is the Town of Newborn, and we are the ones that decide what 	has to be; not the County. Attorney Reitman stated that is what he is saying. CP 	Ellwanger stated that we would make sure that a commercial building isn't going into 	something zoned AR, etc. Mr. Sirotkin stated that is what happens now, that is why Dr. 	Bean signs the approval form, but even there, there was a confusion between what Mrs. 	Hynum thought she was applying for, what got approved, and the County is getting 	caught in the middle and he just wants to make clear what the process is. Mr. Sirotkin 	added that they followed the piece of paper they were given, not anything else.  


	Ted Sheldon: Mr. Sheldon stated that the zoning book has a complete set of steps, that 	goes from application, to his office, back to the approval situation, to meetings, then it 	either comes back to zoning or a zoning public hearing, or in the case a variance. It is not 	a quick process; Dollar General took six months, and they basically used the same forms. 	You also have to realize that the County is not only working for Newborn, but they are 	working for the rest of the County too. 


	CP Ellwanger stated that she needs to understand this and went on to state that as a 	Municipality, we do not issue permits, we are not inspectors, what are we? All we are 	concerned with is our zoning laws are obeyed. That we don't have something commercial 	going in to residential, etc. Mr. Sheldon stated that the reason the Town does not have 	them is because the Town does not have a budget to pay for them. The Town could do it 	just as easy as the County, you could have a Newborn (Scott) Sirotkin here if you wanted 	to pay for it. CP Downs stated that we have asked the County to do it for us, we did that 	several years ago. Mayor Sheridan stated that they are acting as a contractor to us. Mr. 	Sheldon agreed, and stated that they are Newborn's Zoning Administrators, designation in 	the books. They are the people with the expertise and the resources to do the work that 	we don't have here on the local level. CP Ellwanger thanked Mr. Sirotkin and his 	associate and said that she knows this has been convoluted for them and they have tried 	to walk a tight rope here. Mr. Sirotkin stated that he wanted to clarify that we are all 	saying the same thing; the County doesn't make the decision for the Town of Newborn, 	we just support your decision. Mr. Sirotkin added that whatever misunderstandings 	happened because of this situation, he is sorry for them, but they were the last people in 	the process. Mayor Sheridan thanked Mr. Sirotkin and Mr. Burdette for coming out. CP 	Ellwanger thanked them for coming also.. 





	D. Planning & Zoning Code: Mayor Sheridan stated that Dr. Bean was going to 	present 	a Planning & Zoning code change, but he is out of town. 


	


	E. Discuss & review budget: Mayor Sheridan stated that he can CP Ellwanger worked 	out a budget and are ready to get it approved. CP Ellwanger stated that she hopes 	everyone will go over it line by line. Mayor Sheridan stated that if anyone has any 	suggestions, pro or con, for the budget, those suggestions would be appreciated. The 	Town will have to advertise and approve it. Clerk Elisa Rowe stated the budget will be 	approved in January. 


	


	F. Town Christmas Tree lighting: December 9th (NAHT will be holding their 	Christmas dinner / party on that date). Discussed and Ruth Sams will find out the 	time from Heritage Trust: Mayor Sheridan stated that the Heritage Trust will have their 	Christmas party on the 9th, and we would like to work with them and do it at the same 	time and asked what is the best way to handle that.  Citizen Ruth Sams stated that she 	will call Patsy (Thompson-NAHT) and find out the dates / times we have looked at. 


		


VI.	NEW BUSINESS:


			


	A. Code Amendment: Section:32-102:2:C: Mayor Sheridan recognized Attorney Joe 	Reitman. Mr. Reitman stated that this is a very simple code amendment and added that 	State Law does not impose a distance from church requirement for Beer & Wine, but it 	does for Distilled Spirits. The purpose of this is to sync your Beer & Wine Ordinance up 	with the State Law by eliminating the church distance requirement. A motion is needed to 	approve the first reading of the amendment, and then at the next meeting the second 	reading. CP Ellwanger stated that according to our zoning ordinances, a church is defined 	as being on 2 (two) acres, (CP Ellwanger called on 11/8/11 and ask for a correction to 	the acreage size. She double checked the Zoning code and it reads on Page 28 of the 	Code (Section 510-400 Place of Worship) that the site must be a minimum of 3 (three) 	acres in size) and she does not consider that building a church and we are getting down to 	semantics here. CP Ellwanger added that it is building where people congregate to 	worship. MPT Krieger stated that it is a rented building used for a church. Attorney Joe 	Reitman stated that in essence it is an operating church; if they are having worship 	services, they are a church. Joe added that CP Ellwanger has raised the acreage issue. CP 	Ellwanger stated that it must be no less than 2 (two) acres. Joe stated that the question is 	now does the Town even need to do this change if that is not a church in the strict sense 	of the zoning ordinance. Clerk Elisa Rowe asked if we should go ahead and change the 	ordinance to agree with the State. Attorney Reitman stated that is discretionary if the 	Town wants to do that, but you arguably can be more stringent than the State law and 	impose that requirement; you have some latitude there. You can leave it as is, with that 	church requirement for Beer & Wine. Mayor Sheridan stated why don't we just say it is a 	religious group that has meetings and leave it alone. Attorney Reitman stated that the 	Mayor and Council would like to clean up the zoning ordinance anyway, so while you are 	doing that, why don't you just define a church as being 50 or more parishioners, or 	something of the sort. Joe added that we don't have to decide tonight and Mayor Sheridan 	agreed. 


	


	B. SDS Court Ruling: Mayor Sheridan asked Attorney Reitman about this. Mr. Reitman 	stated that his understanding of it is that the judge went in the favor of the city, that if the 	county services weren't being provided in the city, the city doesn't pay for it and that is 	just the Superior Court judge. It is going to go up to the appeala courts, so he does not 	want to count "chickens before they hatch" so to speak. Mr. Reitman added that he is 	encouraging caution until the appeala court issues a ruling on it. Mayor Sheridan agreed, 	but he did want to introduce it so everyone would know. Attorney Reitman stated it 	would be beneficial to city tax payers as it could save you a little money. 


		


	C. Lambert, Reitman, & Abney Invoice 850.6335 in the amount of $485.02:


	CP Downs made a motion to approve payment to Lambert, Reitman & Abney in the 	amount of $485.02.


	Motion: CP Downs		Second: CP Ellwanger	Approved: 4-0-0


	


	CP Downs asked what the status is on the house next door to him. Attorney Reitman 	stated that Knox and Mason both have medical excuses and one of them hasn't even been 	served yet because he can't get an address on him. The lawsuit has been filed. 





	Mayor Sheridan stated that we have received from the 2011 SPLOST July, August and 	September and they have come out right at what we estimated they would be; $5200.00 	each time. That money will be going into park, recreation, doing the outside of the 	community center, and sidewalks. 


	


	


	Mayor Sheridan stated that he and Attorney Reitman went to court and this was on the 	Davis property. The judge said that if there is anymore drag racing on Porter Street that 	the boys will spend 24 hours in jail. The judge also said that the he (the Mayor) could call 	Mrs. Davis and go over and look at the Davis property whenever he wanted to, and did 	not have to have a deputy with him. The judge stated that anytime that he (the Mayor) 	goes over to the property that the Davis boys are not to be there, only Mrs. Davis. 	Attorney Reitman stated that this was not a fining of they will go to jail, at this stage, but 	we specifically asked for that as a way to send a message, but what the judge ultimately 	did was state that all the 4-wheelers and go-carts have to be gone within one (1) week. 	


	


VII.	PUBLIC COMMENTS: 


	Linda Woodworth: Stated that she would like to remind everyone that there is going to 	be the Mark Twain event at the schoolhouse on November 19th, and she hopes to see 	everyone there. 


	Rebecca Hynum: Stated that she would like to thank each and every one for all the 		work done on her behalf. She appreciates it so very much. 


	


VIII.	ADJOURNMENT:  Mayor Sheridan adjourned the meeting at 8:00PM.	
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