The Town of Newborn

Council Meeting

September 12, 2011

Minutes

Present: Mayor Roger Sheridan, MPT Tom Krieger, CP Martha Ellwanger, CP Gene Downs, CP Dennis Fincher, Clerk Elisa Rowe, Attorney Joe Reitman

Guest: Sheriff Ezell Brown

Approximately six citizens were present

I.
CALL TO ORDER: Mayor Sheridan called the meeting to order @ 7PM

II.
INVOCATION: CP Downs

III. 
PLEDGE OF ALLIGIANCE: Lead by Mayor Sheridan

IV.
APPROVAL OF MINUTES: Special called meeting: August 15, 2011


CP Ellwanger made a motion to approve the 
minutes of August 15 as written.

Motion: CP Ellwanger 
Second: CP Fincher  
Approved: 5-0-0

V.
OLD BUSINESS:


A.  Neighborhood Watch: Mayor Sheridan recognized Sheriff Ezell Brown and asked him what we are going to do about the neighborhood watch. Sheriff Brown stated that the Sheriff’s department is kind of in a predicament now because they 
are short staffed; but are on the page of trying to get some things corrected. One 
thing is that they are going to park a car here in Newborn and in Mansfield. The Sheriff’s department has brought on Deputy McCoy, so between her and Lt. Oliver (which they have other duties assigned to them) that they will be able to pick back up the neighborhood watch program and will move forward with it. 
Sheriff Brown added that we need to establish some kind of date so you can share 
with us the problems that you are facing now and we can address those problems. Mayor Sheridan asked Sheriff Brown how the Town goes about setting up a meeting time. Sheriff Brown stated that the Town needs to identify at least 2 or 3 days that will be suitable for the community here and then let him know and make him aware of those 3 days so it will give us that flexibility to Deputy McCoy or Lt. Oliver. Sheriff Brown stated that even for himself, it would not be a problem for him to come down. Sheriff Brown added that the Sheriff’s department is willing to work with you, willing to work for the community, and 
do whatever we need to do to make sure we have a positive relationship. Mayor Sheridan stated that we would like to get it started again, because he thinks it was doing some good. Suzanne Bean stated that a coordinator is needed for the neighborhood watch that serves the community. Suzanne added that she had been 
the coordinator and that the coordinator is the liaison between the community and the Sheriff’s office. Suzanne went on to state that she can no longer assume those duties any longer and it would be good for someone to step up and take over that position because it is too hard for the Sheriff’s department to try and communicate with a neighborhood if they don’t have one individual, and that one individual would be the beginning of that calling tree. Suzanne stated that her suggestion would be to find that coordinator who can get the ball rolling with the other captains. Sheriff Brown stated that Mrs. Bean was the liaison for the Town of Newborn and everything worked just like clock work, she would talk to Deputy Clifton, or voice her opinion to the Sheriff’s Department about her concerns and we had a straight line of communication. Sheriff Brown added that a captain will need to be established of who will be responsible, who will be that contact person. Once the Sheriff’s Department has a contact person here then it will flow just like clock work. Mayor Sheridan stated that we will do that and get back with Sheriff Brown. Sheriff Brown stated to please give his office a call if anyone has any questions and thanked the Mayor, Council and citizens. 

B.   Election Update: Post #1: Gene Downs (unopposed) Post #2: will be 
appointed by Mayor and Council at first council meeting in January.  Mayor 
Sheridan stated that Post #1 Gene Downs is unopposed so he will be the representative 
starting the first of January. Mayor Sheridan stated to the council to start thinking 
of 
someone to fill Post #2 and it will be filled in January. 

C. Tornado Repair – (FEMA): Mayor Sheridan asked MPT Krieger to update 
everyone. MPT Krieger stated that as far as he knows we are finished with 
everything as of right now and once we get our final money hopefully we can go ground 
some stumps up. 
VI.
NEW BUSINESS:


A.  Davis Court Case: Mayor Sheridan asked Attorney Joe Reitman to update. 

Attorney Joe Reitman stated that this case has been pending for a long time and there is really no activity necessary unless things have flared up again. Joe stated that his inclination is to write a letter to the court and the Davis’s and state that things are status quo right now; no necessity for a hearing and let it lie. Mayor Sheridan asked for the council’s opinion on it. CP Ellwanger asked what has been going on, if anything has happened recently. Dr. Bean stated that several things have been happening recently; one is they have not cleaned up the place again. Two, there are still motorcycles and cars running up and down the streets. Attorney Reitman stated to get photographic documentation. Dr. Bean added that they had a bon fire in their yard trying to burn the stump and the flames were 4-5 feet high.  Attorney Joe Reitman stated that we may need to just go ahead and appear (date is set for September 19th, 3PM at the Newton County Courthouse). We can announce to the court that we would like to get it back on the active docket if we have the photographic documentation in hand. Attorney Joe Reitman stated to the Mayor and Council that he is fine announcing to the judge that there is an ongoing nuisance (trash, garbage) mess out there if that is what they want him to do. Mayor Sheridan stated that he needs the council to vote on whether to proceed with this or not. CP Ellwanger stated that she would like to see evidence of garbage, trash, etc.; she has never noticed any. CP Ellwanger asked if there were other complaints. Attorney Joe Reitman stated he did not know. Mayor Sheridan stated that they will use Porter Street as a drag strip, and by the time you get out there to take a picture they are through and they don’t do it anymore. Attorney Joe Reitman stated that the junk and garbage would be the main issue now. Mayor Sheridan stated they will clean it up, and then it gets piled up again. 
Attorney Joe Reitman stated that maybe they need a reminder. Mayor Sheridan stated to Attorney Joe Reitman that maybe the thing to do is keep it on the docket. Attorney Joe Reitman agreed and stated that he wanted to have photos in hand on the 19th. 
B. Discuss Rebecca Hynum property: Mayor Sheridan recognized Dr. Bean to discuss and update. Dr. Bean stated that this whole process could have been shortened by about three months had we been given the information that the Mayor and Council now have in their hands to begin with. Dr. Bean went on to state that the original request was to rebuild the building that was there which was a garage but we did not get the completed information on what Mrs. Hynum intended to do. It has erupted into a case now where we must grant a variance to allow her to complete the work that was not described in the original request, but was rather secondly requested and by then a major portion of it had been built. (Except for heating / air, and plumbing) Dr. Bean added that the Mayor and Council have to decide whether you are ready to go ahead and allow this to happen for a finished building, you can grant the variance or whether there needs to be some other action taken. Attorney Joe Reitman stated that the preliminary question is whether it is eligible for a variance. Joe added that his understanding is that Mrs. Hynum has a guest structure of 800 square feet. Dr. Bean stated 
supposedly, but it is much more than that. Joe went on to state that was his point, this one is 850 feet a floor more or less. Mrs. Hynum stated more or less. Dr. Bean stated that Joe proposed the framework for the major question and that would be; what are the parameters that would allow you, in clear conscious, to go ahead with it. You have to be aware that whatever you do could possibly be setting precedence   Attorney Joe Reitman’s agreed that it would.  Joe stated that he talked to Scott Sirotkin at length and he is well briefed on the situation and his concern (and Joe states it is his concern too) is how you can grant what you call a use variance (which means allowing something which is not permissible) Right now it is okay to have an 800 foot guest house, or structure, there is nothing wrong with that, but at this point you are talking about 1700 feet. However, there is more than one way to resolve a problem. Joe went on to state that to his understanding the building had originally been used for storage, but what has happened in essence is that it has doubled the square footage. It is permissible to keep one floor storage, and the other floor 800 square feet of occupancy and 50 square feet closet or some sort of storage arrangement. That is an option that the Mayor and Council can look at that would not necessitate a variance. Attorney Reitman stated that he does not know any legal basis for a “variance” to allow an oversized structure, which is basically what you are doing, throwing your ordinances in the garbage can. What we are trying to do is find a solution that is good for everybody. CP Ellwanger stated that in our ordinances; Section 510-020 Accessory Structures and Uses, and also in Section 530-010 under Accessory Uses; may have structure enlarged, altered, improved or extended no more than 50%. CP Ellwanger added that the original structure was 1224 square feet. Mrs. Hynum paid $86.00 for an additional 541 square feet. That is a total of 1765 square feet; 50% of the original square footage or 50% of 1224 is 612 square feet. Mrs. Hynum applied for and paid the County for an additional 541 feet so she is well under. Attorney Joe Reitman stated that part of it is fine; it is the dwelling aspect that is the question. CP Ellwanger asked what question. Attorney Reitman stated that the use of a dwelling, you are allowed to have an accessory structure not to exceed 800 square feet is what Mr. Sirotkin advised me and Joe stated that he would like you all to at least confirm that it states a limit of 800 feet for guest house; we have to get a confirmation on that. Joe went on to state that the original use was workshop/storage an economy/hardship situation. He understands the desire expressed by Mrs. Hynum was to make some living space in there to accommodate family members. The question is how many square feet can you do 
it legally. Attorney Reitman asked where the 800 square feet came from. Dr. Bean stated that it is under “Guest house or caretaker house”. Dr. Bean stated that it reads; “The size of the guest house or caretaker house can be no more than 800 square feet”. Attorney Reitman stated that it goes back to what he stated earlier, that half of it could be used as storage and about half of it for a living facility, and do it legally. The question tonight is, is that your intent. Mrs. Hynum stated that according to her plans, they were going to put the living area and kitchenette downstairs, and the upstairs were going to be two bedrooms, and one bath. Attorney Reitman asked if that was set forth on the original application; he thinks that was one of the areas of concern. Mrs. Hynum stated that the application that everyone has tonight is the next one. Mrs. Hynum added that they were not going to do that originally, they were just going to go for the storage area. They did not feel they had enough money to go to trying to do all of this. Dr. Bean stated that Mrs. Hynum had stated to the council previously that she wanted to make it a house. Mrs. Hynum replied that they wanted to eventually, but we were not going to do it as soon as this. Attorney Joe Reitman asked what size lot the guesthouse is on. Mrs. Hynum stated it is 1.99 acres. Joe asked what the zoning is in Mrs. Hynums area right now, one or two acres. Mayor Sheridan stated one acre. CP Fincher asked in our ordinances, the restrictions we have on a guest house, is that regardless the size of the lot. Attorney Reitman stated that as far as he knows it is regardless the size of the lot.  Mayor Sheridan stated that there may be a restriction on the size of the lot, but you have to put a septic system in with that building. When you put the septic system in, that is going to decide if it can be built or not. CP Ellwanger stated that is up to the County. Mayor Sheridan asked Mrs. Hynum is she had checked on the septic system. Mrs. Hynum replied that they had tossed around in their mind what they would do, there is a problem using their present septic system because it is going to go straight across the swimming pool. Mayor Sheridan stated that she could not use the present one with the second building because the first one was designed for your house and the second one will have to be designed for the new building. Mrs. Hynum stated there is a spare lot where they were going to put the parking and also a septic tank. Mayor Sheridan stated that if they put another septic system there, they will have to do a lot of cleaning on that lot. CP Fincher stated that he would be willing to give Mrs. Hynum the variance on the contention that the County gives her another septic tank. CP Ellwanger stated it is all up to the County. Attorney Joe Reitman stated it is somewhat up to the County, you are right.  Joe added that it is his job to give the Mayor and Council every side of it, whether it is favorable or unfavorable. Joe went on to say that right now, since it is on the same lot, it is a a ”guesthouse” as you will have people residing in it, the current limit is 800 square feet and this more than doubles it. There is always another way to “skin a cat” if you think about it, and work on it long enough. Mrs. Hynum may have to hire a surveyor to survey out a “flag lot” and split the lot and that way you are only talking about a 1/100 of an acre variance which is not a big deal instead of a difference with an 800 square feet and a 1765 (give or take) square foot residence. Joe went on to say that a huge variance opens up a gapping hole in your zoning ordinance by setting precedence. Mayor Sheridan stated that no matter what you have out there, they have to get a permit for a septic system, and that has to come from EPA and 
the County; not us. Joe Reitman agreed. Attorney Reitman stated that he just does not see any solution other than a lot split, but Mrs. Hynum would have to come back here and get the approval because she will be off by 1/100. Dr. Bean stated that Mrs. Hyum’s property, on the zoning map, shows her at RE-1, which has a minimum of 3 acres for a lot with water and septic. Attorney Reitman stated that will certainly cut down our options. CP Ellwanger asked if the Mayor and Council can go ahead and approve Mrs. Hynum’s application tonight. Joe asked if it had been advertised in the paper with a sign on the property for a variance request. Mayor Sheridan stated no, it is just in the talking stage right now. CP Ellwanger asked why Mrs. Hynum needs a variance. Joe Reitman stated because it is an 800 foot maximum limit on a guest house; on a second residential structure, on a residential lot, the limit is 800 feet. CP Ellwanger stated that Mrs. Hynum has not built a guest house; she rebuilt a storage/ workshop and is putting two bedrooms. Joe stated that would make it a dwelling and that is where the issue is because what Mrs. Hynum has told us (and we do appreciate her candor) is that she wants two bedrooms and a bath upstairs and a kitchenette and living area downstairs. CP Ellwanger stated that Mrs. Hynum has not gone out from scratch to build a guest house. Mrs. Hynum stated that she put it on the preexisting slab and she did not know about the 800 square feet. CP Ellwanger wanted to know why we are getting so “ticky” about all of this. Attorney Reitman stated because the Town has an ordinance, which is the law of the community. CP Ellwanger stated that we have pretty much ignored ordinances. Attorney Reitman stated that the question was why we have them. CP Ellwanger stated that she has neighbors that went in, one as late as last year and built a huge house behind their house, on the same lot. Attorney Reitman asked if it was approved by the Town. CP Ellwanger stated that it never came to the Town. Attorney Reitman stated that there may be serious issues with that. CP Ellwanger stated that this isn’t Dunwoody, we don’t have covenants; this is Newborn, GA., not a gated community and CP Ellwanger added that she thinks this is just nit-picking bullying. Attorney Reitman stated that he thinks what the Mayor and Council are going to have to do is decide; are you going to enforce your ordinances or are you just not going to enforce them and not have zoning. CP Ellwanger stated that most of the ordinances that we have came straigh from the County. Attorney Reitman stated that the Zoning Ordinance was redone in 2008. Citizen Suzanne Bean stated that it is not County, it is a combination of several things, but it is not strictly county. Mrs. Bean added that it would be easier if it was County and then we wouldn’t have a lot of these issues, but Joe (Reitman) is right, you have a couple of issues herein that the Planning and Zoning was redone in effort to create a certain established look and fairness in the community. Mrs. Bean went on to say that if you are going to have them you need to try to abide by them; if you’re not, then why have them. CP Ellwanger stated that Mrs. Hynum’s building is beautiful. Mrs. Bean agreed that it is a beautiful building, but Mrs. Hynum has to have a minimum of 3 acres to have an 800 square foot caretaker dwelling and she doesn’t. Mrs. Bean went on to state that number one Mrs. Hynum didn’t have enough property to begin with. She asked for a structure that was a tool house / garage type building, that she had enough acreage for, so now she is into not enough land, 1700 square feet and she really cannot put another septic tank on that property; she doesn’t have enough land to do that legally within the perimeters of your covenants only. Mrs. Bean stated to CP Ellwanger that what she is suggesting is the heck with the planning and zoning, let Mrs. Hynum go ahead, issue the variance and let her have it. You will have someone else come up and they are going to want to build their mother and father an in-law suite, and they are going to have 2. acres, what are you going to do then. Are you going to go by your planning and zoning or are you going to tell them to go ahead and build it and we will get you through and that is sort of what you are doing now. Large houses can be built on 25+ acres, and you do have some land in Newborn that does have 25+ acres so we need to look at that; that is why you have this, People will do things and not tell you, we know that, but we are trying to govern that so that it is fair to everybody. This is not fair to everybody. CP Ellwanger wanted to know why this isn’t fair to everybody. Suzanne Bean stated it is not fair to everybody that this has taken place the way it has. Attorney Joe Reitman stated that everything that Mrs. Bean has said is correct, we are trying to find a solution. Joe added that he is trying to find a way to make this work, and retain the integrity of your zoning ordinance at the same time and make it a win-win for everybody. Joe asked if we knew of any 1 acre zoned property next door to Mrs. Hynum. Joe added that if you open this up to one acre, then the neighbor may want one acre zoning, then you have the domino effect. Joe went on to say that he is not saying that is bad or wrong, but he wants the Mayor and Council to know what they are getting into. Mrs. Hynum stated that when she first started on the initial application we were not asking for occupancy; we were going to do it as a storage building. Mrs. Hynum went on to say that when she got the application, either by her fault or the way it was written, she did not understand. Mrs. Hynum stated that she thought she had to come to Newborn and get permission and then she would go to the County and from that point on she would deal with Newton County and that is what she did. Mrs. Hynum stated that on the last two pages of her packet it shows that when she first went up to the County, she asked for the initial square footage and didn’t even consider having the second floor;. That came as a second thought and then we thought that maybe we would like to have occupancy in the future. We still had not decided 100% that was what we were going to do. Mrs. Hynum stated that she talked to Crystal Dooley (Newton County) and she absolutely knew that it was for a second floor, there was nothing underhanded going on.  Mrs. Hynum stated that Crystal Dooley said that they would go ahead and permit her for the second floor. Mrs. Hynum stated that she thought Crystal had the authorization to do that because she paid the $86.00. Again Mrs. Hynum stated that she was not trying to do anything underhanded. She has gone 100% to whoever she thought was in charge to pay what she needed to pay. Mrs. Hynum went on to state that she did not know she had to come back to Newborn because for some reason she just got it in her head that Newborn was saying, okay you have the permission to build and they would direct me to the proper department at the County so she thought she was to do everything with the County. Mrs. Hynum stated that at that particular time, Crystal is the one that told her if she was talking about doing any kind of occupancy that she should come back and talk to the Mayor and Council and ask them for a variance because there is a difference between Newborn zoning and Newton County zoning. Mrs.Hynum added that it was explained to her that Newborn can pretty much do whatever they want to do in a variance; a variance means you are going to change what you already have. Mrs. Hynum stated that when all of this went on at the last meeting and she was chastised for doing the wrong thing and she stated that this was something that we had planned down the road, we have the second floor up there, lets go ahead and put in the variance now because it would be stupid to put it in a year later. Everyone is aware of what we ultimately wanted and she has never tried to be underhanded in anyway. Attorney Joe Reitman stated that a variance is typically when you have an unusual situation or funny shape lot, or something beyond the control of the owner; that is typically what a variance is for. Whenever you do a variance it does set precedence; it is one thing to go maybe 20% over on the side of a structure or allow a lot that is 20% undersize, but in this case you are more than doubling the permitted 800 feet for a guest house. Joe added that he is trying to find a solution for everybody and he hopes there is one to be had that will give her what she wants and maintain the integrity of the zoning ordinance. Joe asked Dr. Bean about the areas of land surrounding Mrs. Hynum’s property, are any of them 1 acre surrounding that property. Dr. Bean stated that Mrs. Hynum is surrounded on 3 and ¾ sides with RE-1, she has probably 40 feet of continuous continuity with a piece of property that is probably ¾ of an acre, and it is Agricultural. Attorney Reitman asked what the minimum acreage for AG (Agricultural). Dr. Bean stated that it is 10. Joe asked where the nearest piece of property that has one acre zoning on that map to her (Mrs. Hynum). Mrs. Hynum stated that all of Springdale (which is behind her property, and is one acre or less). CP Ellwanger stated that Mrs. Hynum can be “grandfathered” in prior to the map of 1999. Mrs. Hynum stated that she purchased the property in 1992. Dr. Bean stated that all of the property behind Mrs. Hynum that is marked yellow is a 6/10 of an acre. Joe asked if her lot actually touched those. Dr. Bean stated that it touches one.  Joe asked what the name is of the one acre zoning. Dr. Bean stated that one acre is RE-1. Joe stated that this is his suggestion for everyone, to do it legal and try to be fair about it. Since you have all those 6/10  acre lots that Mrs. Hynum touches; make  her RE-1, but bear in mind that means a neighbor could come along and say that they want to be RE-1 too and if you can live with that, that’s fine, but if that troubles you all then you really have to think it through. That is your cleanest, legal solution, or the alternative is just to let guesthouses of any size, but Joe stated that is not his decision, it may be fine with you all. Mayor Sheridan stated that this may be fine, doing all of this, but it comes down to Mrs. Hynum getting a permit from the County for the sewer system. Joe agreed. Mayor Sheridan added that is the key to this whole thing. Joe agreed. MPT Krieger stated that they are pretty fickle over there; if it doesn’t work, they are not going to do it. Joe stated that they probably will permit it, if you do what we are talking about and make that 1 acre zoning, and then she has a whole acre to work with. CP Downs made a recommendation that we go ahead and let Mrs. Hynum have it like it is, contingent on getting the right permit from the County. Mayor Sheridan asked Joe if that would cover it. Joe stated that it is going to have to be in one of two forms. You have to come through zoning either way. Mrs. Hynum will have to file a variance application or she will have to file a rezone to one acre. Either way it is legal, but Joe stated that if is done through a variance route you might as well not even try to enforce square foot limits at all and that may not bother you all. If it doesn’t bother you all, then that is okay, but one direction or the other to make it legal. You are going to end up de facto saying any size of guesthouse is okay if you go the variance route, or alternatively you go the one acre zoning route; whichever one you all are more comfortable with. CP Fincher stated that he would like to take the lawyers suggestion and go with the re-zoning just to save us trouble in the future from anyone wanting to come and do the same thing. Mayor Sheridan stated that there is a motion on the table. Joe stated that we have to define what the motion is and asked CP Downs and everyone else if they are looking at it from a variance perspective or from a rezoning perspective. CP Downs stated that he would like to do a variance. Attorney Reitman stated that he is okay with that as long as the Mayor and Council understand the implications that anybody in the future can come in and say “I want a 1700 square foot guesthouse too”, and you are going to have to say okay. Joe again stressed that as long as you are okay with that, but I want you to understand what the implications are. CP Downs made a motion to move ahead with the variance and apply for the variance. 
Motion: CP Downs

Second: CP Ellwanger
Approved: 3 to approve a variance (CP Downs; CP Ellwanger; & Mayor Sheridan) – 2 against (MPT Krieger & CP Fincher)

C. Lambert, Reitman, & Abney invoice in the amount of $199.38: CP Fincher made 
a motion to pay the invoice in the amount of $199.38 to Lambert, Reitman and Abney.

Motion: CP Fincher

Second: CP Downs

Approved: 5-0-0

D. (Added) LARP: Mayor Sheridan stated that he talked to DOT today and for our 

LARP money for next year they are going to pave the paved section of Davis Road (near Country Creek). Mayor Sheridan added that what we can do, much like we did on Valley Street, when they paved Hilltop, and we worked out an addition to the contract and they did it for us on Valley Street. That is what LARP will do for us next year and that will take care of pretty much all the streets in Town now that Timberlake is paved.  
VII.
PUBLIC COMMENTS: Wanda Cummings asked what the status is on the Dollar store: Mayor Sheridan stated that we are waiting on DOT to give us their approval on the deceleration (turn) lane. They are going to require it, going west, turning off on the right. It looks as though it is moving ahead, but they are just waiting on DOT. 

CP Downs stated that he would like to go into Executive Session to discuss a personnel matter. Attorney Joe Reitman stated that a motion would need to be made to add it to the agenda. CP Ellwanger made a motion to add Executive Session to the agenda.

Motion: CP Ellwanger 
Second: CP Downs

Approved: 5-0-0

VIII.
Adjourn Regular Session:  


Motion:  CP Downs

Second:  CP Ellwanger
Approved: 5-0-0
IX.
Enter Executive Session:



Motion: CP Ellwanger
Second: CP Downs

Approved: 5-0-0

X.
Adjourn Executive Session: 


Motion: CP Downs 

Second: CP Ellwanger
Approved: 5-0-0

XI. 
Enter Regular Session:


Motion: CP Fincher

Second: CP Ellwanger
Approved: 5-0-0

XII.
Adjourn Regular Session:


Motion: CP Downs

Second: CP Ellwanger
Approved: 5-0-0


Meeting was adjourned at 8:20PM
